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STATEMENT OF THE CASE

Back in 2008 Unico. (Inhabitat Dexter,l1C "Inhabitat Dexter
and Kai and Kaleva Liikane (heréinafter calledLKKL) signed
a Soil Nail Agreement (EX.X).” Unico owned the property at

y1701 Dexter Ave N. in Seattle,Wa. KKL own the property at -

1608 Aurora Ave. N. Seattle Wa.(lots 3 and 5) Juhan Lii-
kane ownes the lot #, between lots 3 and 5. * Juhan Lii=
‘kane never signed any agreement with Unico or Daly.
Pursuant to agreement X Unico was going i_to ‘build a buil-

ding on ‘their property mentioned above. .Unic_:o never did,

‘because they sold ‘their property to Daly,et al,about ’_on

October 30,2012. ‘Inagreement X.KKL:would'temporarily
allow Unico to place Soil Nails (spec1fied in agreement X)
on KKLs' property Also in that same agreement Unico had
the right to asmgn the1r ‘agreement X to Daly,which they
did. Umco had spec1f1c plans and approprlate perm1ts
from Respondent C1ty of Seattle to place- the Soil Nalls

on all of the adJacent propert1es including C1ty Alley.
Juhan Lilkane s property was excluded,because he had ‘
refused to make a agreement with Unico. § 7 in EX.X all-

owed Un1co to ass:.gn this agreement whu:h they d1d to Daly

et al. This meant that the entire agreement in its form 4

¥ Ry . L . Tl e
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and details as signed and as the drawings showed was
assigned, withdut any modifications, -amendments or termina-
- tions couid have beeﬁ made withoutKKLs' written approval
and signatures,§8,EX.X. The fact is that all the require-
ments in §8 (EX.X) were NOT MET,constituting a breach of
contract by Daly et al Further breach of contract by Daly
is committed by not abiding by §'s 1,2,3,and 5, of EX.X.
Daly has never and never will finish the construction acc-
ording to the plans and specifications agreed and signed by
KKL. (§1,EX.X). §1 of EX.X,has been breached by Daly by
not and he never will and give the as built drayingsbaccor-
ding to the plans‘and conditions made by Unico,which were
assigned over to Daly. Buf Dély never used these assigned
over plans at all,because he abandoned them in their én-
tirety and introduced brand new plans,sﬁecs and permits,
alltogether different from the Unico ones,ihat KKL had
signed and agreed upon. Breach of contract by Daly et al
by not completing the building as was assigned and City
of Seattle has not and can never issue a certificate of
occupancy,bééauée the building will never be finished
according to the plans and specifications as assigned to
Daly. (§2, EX.X) |
The Respondenté'breachedlthe assigned agreement .by not

R . % R T 4
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offering and or paying the $2,000.00 to KKL as §5 of EX.X
requires. Due to Daly‘abandoning and of all the breachments
of the Unico agreement by all of the Respondents of the
assigned Unico agreement the entire original agreement
became NULL AND VOID and a new contract between the Res-
pondents and the Appellantsbhad fo be made,which the Res-
pondents refused to do,even thou the Appellants offered

to negotiate a new agreement. According to §12 of EX.X
the Appellants had no choice,but to‘file an action against
the Respondents,because of all the breachments committed
by the Respondents. Also,the Respondents committed cri-
mminal trespass by removeing some of the KKLs' property,

by placing steel cables and conmcrete into KKLs' property
and entered thé same property without approval and or per-
mission of KKL (§s 3 and 5 of EX.X ) The lower Court
failed to recognize all the above described facts and
granted the Respondents their cross-motion and dismissed
the action started by the Appellants. The Judge}wrongly
ordered,adjudged and decreed that: 1) Defendants Daly

Partners,lLC and Jim Daly's cross-motion for Summary Judg= =~ 7~ 7"

ment GRANTED. 2) The Court finds that there is no
genuine issue as to any material fact and orders that Plain-

tiffs' claims are hereby dismissed with prejudice. (EX. Y)

.
%
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Division 1,0f State of Washington.

ASSIGNMENTS OF ERROR '

1) The trial Court erred in dismissing with prejuduce the
Appellants motion for summary Judgment on the ground that
there are no genuine ‘issues of mater1a1 fact and at the same
time the Court made a mistake by granting the Respondents’.
their crp’ss-nbtion for summary judgment. | |
a) Issue - can the cross-motion for a summary Judgment
be gfanted by the Judge,if in fact there are many gennine
issnes ‘of material jfactsl‘ for a jury to decide? |

- b) 1Issue - can theJudgeAmake his own rule,‘while the Rule
56(civiv1> ,,rules) is extremely clear that there must not be
any genuine’iseues of material facts for a jury to ftieeide,v '
(Rule 56(c) civil rule for Superior Court for State of

Washing ton.

. .2) Trial Cogrt erred by not upholdmg the Appellants

oqnsjgltutmnal m.ght to be secure’ mithelr persons, houses,
Coe papers and«effeets,agama}: unreasonable searches and sei- -
zures: ( Amendment 4and 14 of Uu.S. Constltutlon)_

v { : s SO BT X 4
=L . 5 @ v 4 - ¥ . R e
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a) Issue - can the Court take away the Appellants' consti-
tutional rightrto be secure in their effecﬁs?éhd"propefty
without the Appellants' written approval.and consent?

b) -Issue = 'does the Gouft haVEathe»right;to'alterfand
change the U.S. Constitution and do thexséme to the assign-
ed easement agreement? (Unico agreement)

3) Trial Court erred by not applying the 7th Amendment

of U.S.Constitution for the Appeliants' right fof a jury
trial,while there are many genuine issues of material facts
for jury to decide.(Amendment 7 of U.S. Constltutlon)

a) issue - the Judge does not have the.power to over-

rule the U.S. Constitution,when there are genuine issues

of material facts for a jury to decide.

4) Trial Court erred by not upholding the Appellants'
right as quaranteed by the 14th Amendment ;f U.S.Consti-
tution. |

a) Issue - trial Court erred by not abiding by the 14th
Aﬁendment of U.S.Constitutionand withit deprived the ‘
Appellants of théir own property illegally and unlawfully
w1thout due process of law. '

b) 1ssue - tr1al Cburt erreé by depr1v1ng the Appell—
ants ofagqpal ppotgct%on of law as quaranteed by the l4th

FPeN
oy
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' (a) Issue- ‘The Judge does not have the power to over~ L

rule the U S.Constitution when there are many genulne
1ssues of matenal facts for a Jury to dec1de Howev%er
he breached his contra,ct w1th the people by not abl- :

- ding with his: ea& of: officeiin uplwl‘:dmg the ’U.S
Constltutlon,Amendnent 7. 'Iherfore hls order sh0uld be
- overturned and or sent to a Jury trial. : ‘

44) TRIAL (DUR'K ERRED BY NOT UPHOLDING THE APPELLANTS'

G)NSTITUTIONAL RIGHT AS QUARANI'EEB BY 'IHE 14TH AMEND- .-

MENT OF U.S.CONSTITUTION.

a) Insead granting the motion for surmary Judgment by
Appellants, the Judge dlsmlssed it and*granted the Res-

pondents' cross-motlon It is obv10us that he forgat -

; or totally 1gnored his oath of offlce The Judge 1s

supposed to uphold the U.S.Constitution and make hls -

5. dec:,sions, mpartlally and fa1r1y In t;hls case the oppo-.

site is true. 'As #he Const1tut10na1 quarantee the -

: Appellants have the rlght for eqnal protectlon of the
laws (U S Constltutlon Amendment 14)

;*’In this instance ‘the Judge faited td protect the

Appellants KKL Agaln on this basis alone the lower

. Court’ s order should be overturned and JUStlce restored

(A
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5) Trial Gourt erred by breach of contract of the. Judge
by not ab1d1ng by his oath of off1ce to uphold the Costi-
tut1on of United States.

a) Issue - D1d in fact the trial Judge bréach» his oath

" of office by not upholding the U.S.Constitution of United

States and and in so doing,confiscated part of the Appell-
ants' propertyand gave it to a private party,namely: Jim

Daly,et’ al who in turn comitted cr:imihal. trespass.

ARGUMENT |
1) THE TRIAL COURT ERRED IN DISMISSING WITH PREJUDICE

| ,nIEAPPmANrs“mrIONFORSUMYJWONmEGRoUNb
 THAT THERE ARE NO GENUINE ISSUES OF MATERIAL FACTS, AT I‘H}:. ‘
.‘ SAME TIME FRANTED THE . CROSS ! 'MOTION SUBMI’EI‘ED BYTHE 70 '

'~ 1. 1) There are many genuine issues of material facts for

a jury.to dec1de. For instance: (a) After the Respondents"
received and obtained by assigmment the grigmal Unico
easement agreement with KKL back _ir{.zoos. (b) -Did the
Respbndent’é breach that agreement on nuﬁber of accounts?

(c) Did the Responde_nts commit criminal trespass by not

 making .thefequired $2,000.00 payment to KKL'?

_Appellents' Brief ~ -10-
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(d) Did the Respondents make totgliy new and different
plans for the building by not useing the Original“Unico
plans that KKL had signed and agreed with? j

(e) Did Respondent City of Seattle requ1re new pennlts
other than Unico already had obtamed and ass;gned Qver
to Jim, Daly,et al and why? o

(£f) D1d Unico complete their pro Ject prior assigrment
to Jim Daly,et al and if not why not? |

(g) Did Respondent Clty of Seattle 1ssue a certificate of

occupancy as required by § 2 of Unlco pqntract? If not,why not?

(h) Did Appellants get the $2,000.00 in cash as 'reqnired -
by the Unico agreement §5?

(i) Did Respondents Daly,et al modlfy,anend or terminate
Unico agreement without the wrltten approval from KK1 as
require by §8 of the Unico contract? (EX X)

’Ihese are bnly 'few examples o.t' gemiine i;ssues of mate -
r1a1 factsfor a jury to dec1de and NOI‘ FOR A SINGLE' JUDGE
Obviously thls Judge E«me’lde a gravae error by ehmmatlng
Appellants motaon fer summazy: _yudgrent and granting the
Respnndents ] cross-motlon. |

Also,it is valueable to mention that w1th all thgse breaches

of the assigned agreément ,.vthe>Respondents declared the

A;Spe_llants' Brief e 11-
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| original Unico agreement NUIL AND VOID, that is why they hadi

-to apply and obtam all new perm1ts from the C1ty.

2) TRIAL COUKI‘ ERRED BY NOT UPHOLDING ‘IHE APPELIAN'I’S‘
CONSTITU’I‘IONAL RIGHT TO BE SECWRE IN THEIR PERSONS HOUSES,

PAPERS ,AND EFFECTS, AGAINST UNREASONABLE SEARCHES AND SEI-". .. .

(thh and 14th Amendments to U.s. Const1tut10n

- (a) In thls case the Court gave a wrongful order for - the

Respondents to 111ega11y and unlawfully conduct a cr:meaI

.btnespa.:s upon Appellants propertyw1thout the written’ per-

mission and approval of the Appellants KKL, as the assigned
Unico contract §5 requlres with very clear meaning about -

entermg the Appellants property. Therefore,the Appell-; _

-ants’ constitutlonal right had been taken frcm them and .

given to the Respondents beneflt without proper “and falr
compensation as requ1red |

b) The Court has no right to alter amend or termmate

e the contract beween tWO pafnes,wz.thoht the proper,

wr1tten permlssmn of the Appellants KKL spelled out in

Unico asaéned agreement §8;EX. X,

- 3) TRIALG)URT ERRED BY NQ’]: APPLYING ’I.HE 7TH AMEND-
‘ MENT OF U.S. CONS’I‘ITU'I‘ION FOR APPELIAN'IS' RIGHT FOR A

JURY TRIAL,WHILE THERE ARE MANY QUESTIONS OF GENUINE
ISSUES OF MATERIAL FACTS FOR A JURY TO DECIDE. (AMEND-
ment 7,U.S.CONSTITUTION).

Appellants' Brief -12-
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5) TRIAL COURT ERRED BY BREACH OF QONTRACT OF THE JUDGE

BY NOT ABIDING BY HIS OATH OF OFFICE 'IOUPHOID THE QONTI-~
TUTION OF U.S. »
a) Unico agreement (EX.X) was assigned over to Jim Daly,

et al and in this contract §s 1,2,3,5,and 8,it is quite

~ clear that the Respondents breached these conditions. AS

a matter of fact,the Respondents chose to throw that égree—
ment away-and make a entirely new contract with all the

adjacent‘property oﬁners,except with the,Appellants KKL -

‘and Juhan Liikane. (Lot #4) The Respondents paid a gfeat

deal ‘of money to all of them,except not a dime to KKL. It
was all a matter of money. The Appellants KKL attempted

to negotiate'a new contract with the Respondents, but

unfortunately they refused to cooperate.

Due to all the actual breaches of the Unico agreement,

" the lower Court's order should be oVefturned and and all

Foo

N A B
L SRR

the Constitutional rights restored to the Appellants KKL.
Also,the appropriate sanctions against the Respondents

are in order.

GONCLUSION

The Respordents' cross-motion to the Appellants' motion
for sumary judgment should be overturned and the Appell-

ants' motion for summéry judgment granted.

.

' Appellants' Brief O 13-
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The assigned agreement of Unico was nenerrguse‘cl by the Res-
pondents ar‘nd“they made a mew one with all’ of the Earties B
involved excep‘tﬁ Appellants KKL. The Respondents did in fact
breach the assigried Unico contract and w1th this action de-
clared that agreement NULL AND VOID. The Respondents made

a new cont:;act with all,except Appellan.t;s KKL. The Res-

‘ pondents made new plans and were required by City ,to apply

and obtain new permits. Prior issueing the new permits the

Appellants NOTIFIED AND WARNED the City not to issue new"

permits until the Respondents and Appellants produce a

new contract between them. The City ignored all the notices

‘ and wammgs and 1ssue8 a new. permits anyway, allow:mg

“the Respondents to place Sdfl Nails 1llegally and un=

.- 1éw§ul‘ly Lmden [{KL‘,S property and’ w1th this action they

conm1tted cr1m1nal trespass w1thout Appellants wrltten

s i' e

approval and perm1ssmn as requ1red by as31gned Unico
original agreanent. The Court was not impartial when the
Judge made a order by takmg away the Constltutlonal
rlghts of the. Appellants as quaranteed by the 4th and 14th
Amendments. Also, the Judge had glven an oath of offlce
to uphold the U.S. Const1tut1on and make all of hlS de- )
cisions impartially and fa1r1y and give the Appellants o
their quafanteed protection of the laws. :

- Appellants' Brief ' ~14-
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Obviously,the Court could not make a correct decision,be- |
céuse. in Court the Respondents and or their attorneyswc;d'n-_-

mitted perjtiry by telling the Judge falsehoods and mis -. -

~ representations in respect to Unico assigned agreemént,_:to

Daly,et al. Specific perjufy was committed by the Res-
pondent,s_’ancvl their dishonest attorneys,when they lied
about the modificatinns and changes to the original,
assigned contract by not following the agreement and vhen
they modified the draﬁngS' and specifications over 20%
what had been agreed upon by KKL and Unico (§s 1 and 8>
EX.X) Of course this is a significant modification and
change to the original Unico agreement. Bes_idesv, the Res- ,
pohdents méde this agreement (assigned) NULL AND VOID,b‘y
making their own,brand new and totally dlfferent plans .
which the Respondent City of Seattle requ1red Daly et al
to apply and‘ obtam brand new permits. Clty 1gnored all

of the notices and warnings by the Appellants not to issue

new permits,until KKL -and Daly had a new:‘agreement.

Furthermore, the Respondents breached the a551gned Un1co

contract by not paymg the requ1red $2,00.00 in ca&h as
called for in.§5 of that agreement. Also the Respondents
breached the same agreements §s 1,2 and 3, by not pro- |
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‘v1d1ng as-bullt drawmgs showmg the locatlons eleva-

t10n§,and dimensmns of the 8011 »Nails "The fact remains

~ that ‘the modifications were made to the original drawings
L o : - . % e PO

by changing the locations,angels and dimensions to six
Soil Nails, originally NOT AGREED upon. Thesé. facts were
never revealed in Court and unfortunately the misinformed
Judge made a wrong decision. The assigned agreement can
never be in force as §2 (EX.X) dictates,because it never
has been and never will be constructed to the original
plans and specifications,as was agreed by KKL (EX.X)

The Respondents did in fact disturbe the Appellants'
property prior of paying the required $2,000.—OO {EX. X)
The Respondents damaged the Appellants' property with the |
heavy machinery - they entered illegally and unlawfully
the Appellants' parking lot off the alley and caused

the damsge with this criminal trespass. Because of this
criminal trespass by the Respondents the Appellants had -
to suffer the damages of not receiving the rent for the

parking spaceé . All of the final damages done to the

* Appellants will be determined at the trial. The Appell—

ants have already produced enough prima facie evidence

in an effort to achieve justice in this Court of Appeals,

Appellants' Brief -16-
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For all the reasons herein stated it is respectfully sub-

mitted that the wrong decision of the trial Court be

reversed and a correct decision be entered accordinglt.

DATED this 28th day of November,2015.

Respectfully Submitted,

MHrt Liikane,APé%llant

1608 Aurora Ave. N.

Seattle,Wa.98109

(206) -484-6981

h Appeilanég'iérief.‘

Kaleva Liikane,Appellant

1608xAurora Ave.N.
Seattle,Wa. 98109
(206) 484-6980
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[PROPOSED] ORDER GRANTING DEFENDANTS'
CROSS-MOTION FOR SUMMARY JUDGMENT - 1

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

considered the following pleadings filed in this action:
1. Motion for Summary Judgment of Kaleva and Mart Liikane;
2. Plaintiffs’ Brief in Support of Motion for Summary Judgment;
3. Declaration of Mart Liikane in Support of Plaintiffs’ Motion for Summary

Declaration of Kaleva Liikane in Support of Plaintiffs’ Motion for Summary

b ol TOCOMEWASIRGON  HONORABLE SAMUEL CHUNG
INT OF
JUO!CIAL A LH A
S 20 201 K
SUPERIOR COURT CLER .
RECEIVED
oom
BY Andy GO0 COURT OF APPEALS
DIVISION ONE
SEP & - 2015

KALEVA AND MART LIIKANE,
NO. 15-2-05494-5 SEA
Plaintiffs,
ORDER GRANTING DEFENDANTS'
v. CROSS-MOTION FOR SUMMARY &
CITY OF SEATTLE, DEPARTMENT OF o
CONSTRUCTION AND LAND USE, <{PROPOSED} =
DEPARTMENT OF TRANSPORTATION; —
DALY PARTNERS, LLC; IMDALY; -
PAVILION CONSTRUCTION, -
Defendants. —_
no
3

THIS MATTER came on before the Court on Defendants Daly Partners, LL.C and Jim
Daly’s (the “Daly Parties”) Cross Motion for Summary Judgment (the “Motion”). The Court

N

The exhibits to Plaintiffs’ Motion for Summary Judgment; ‘EXH |B|

CAIRNCROSS & HEMPELMANN, P.S.
ATTORNEYS AT LAW

524 2nd Ave, Suite 500

Seatrle, WA 98104

office 206 587 0700 fax: 206 587 2308
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6. Defendants Daly Partners, LLC and Jim Daly’s Cross Motion for Summary
Judgment and the exhibit thereto;

7. Declaration of James Daly in Support of Cross Motion for Summary Judgment
and the exhibits thereto;

8. Declaration of John Byrne in Support of Cross Motion for Summary Judgment
and the exhibits thereto;

9. Plaintiffs’ and the Daly Parties’ Response and Reply materials, if any; and

10.  The records, pleadings and files herein.

The Court being fully advised, it is hereby ORDERED, ADJUDGED AND DECREED:

1. Defendants Daly Partners, LLC and Jim Daly’s Cross Motion for Summary
Judgment GRANTED.

2. The Court finds that there is no genuine issue as to any material fact and orders
that Plaintiffs’ claims are hereby dismissed with prejudice.

DONE IN OPEN COURT this day of , 2015.

JUDGE / COMMISSIONER
Presented by:
CAIRNCROSS & HEMPELMANN, P.S.

Charles E. Newton, WSBA No. 36635

E-mail: cnewton@cairncross.com

Nick S. Franzen, WSBA No. 48150

E-mail: nfranzen@cairncross.com

524 Second Avenue, Suite 500

Seattle, WA 98104-2323

Telephone: (206) 587-0700

Facsimile: (206) 587-2308

Attorneys for Defendants Daly Partners, LLC and

James Daly
[PROPOSED] ORDER GRANTING DEFENDANTS' CAIRNCROSS & HEMPELMANN, PS.
CROSS-MOTION FOR SUMMARY JUDGMENT - 2 ATTORNEYS AT LAW

524 2nd Ave, Suite 500
Seattle, WA 98104
office 206 587 0700 fax: 206 587 2308

{02797904.DOCX;1 }
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A
DONE IN OPEN COURT this % day of /A"-A/\ _,2015.

J

Pre§ented by:
CAIRNCROSS & HEMPELMANN, P.S.

S\,

Charles E. Newton, WSBANo. 36635

E-mail: cnewton@cairncross.com

524 Second Avenue, Suite 500

Seattle, WA 98104-2323

Telephone: (206) 587-0700

Attorneys for Defendants Daly Partoers, LLC and
James Daly

Approved as to form; Notice of Presentation waived:

%{ Patrick Downs, WSBA No. 25276
‘Assistant City Attorney

Seattle City Attorneys’ Office

701 Fifth Avenue, Suite 2050

Seattle, WA 98104-7097 & P &VE, S0
Telephone: (206) 684-8616 \24& = !

524 2nd Ave, Suite 500
Seatde, WA 98104
office 206 587 0700 fax: 206 587 2308

{02797904.D0CX:2 )

Attorneys for City of Seattle, Dept. of Construction TS, L, A (o
& Land Use and Dept. of Transportation 2 4 @\( = f‘ap
p‘ Pi i e Cadeqr-OF
MART LIKANE KALEVA LIKANE
Refosed ‘o S, oned b S
[PROPOSED] ORDER GRANTIN( G DEFENDANTS' CAIRNCROSS & HEMPELMANN, PS.
CROSS-MOTION FOR SUMMARY JUDGMENT -3 ATTORNEYS AT LAW
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* SOIL NAIL EASEMENT AGREEMENT - :

This SOIL NAIL EASEMENT AGREEMENT ("Soil Nail Easement’) is made and entered
into this & _ day of dngMsca |, 2008, by and between KAI AND KALEVA LIIKANE, fenants in

common (“Grantor”), and UNICO ENTlTY NAMES ('Grantee')
HAGW DExtTer Lic.
RECITALS

A Grantor owns that certain real property located in Seattle, Washinglon, the legal
description of which is attached herefo as Exhibit A and incorporated herein by this reference
{"Grantor's Properly”).

B. Grantee has purchased that certain real property located east of Grantor's
Property, the legal descriplion of which is attached hereto as Exhibit B and incorparated herein by
Ihis reference ("Grantee’s Properly”). A public right-of-way separales Grantor's Property from -
Grantee's Property.

:C. . Grantee plans {o construct a new building on Grantee's Property, which
kconstructxon wnﬂ require the use of a Iemporary earth retaifing shoring wall system on the fiorthern,
weslern, and southem sides of Graniee's Propeﬂy {the “Temporary Shoring System™):  This
Temporary Shoring System is commonly referred {o as a top down soil nailing system. The nails
{referred to herein as *Soil Nails™) for this type of shonng system are horizontal tension members
that temporarily stabilize the Temporary Shoring System unfd construction of the permanent
foundation structure is complete. The Soil Nails are abandoned in place.

D. The eastern boundary of Grantor's properly cusrently conlains a gravel parking lot.
The Temporary Shoring System will install Sail Nails beneath Grantor's properly. Exhibits C and D
are intended to more specifically describe the Temporary Shoring System as it pertains to
Grantor's Property.

E. Grantor intends to grant Grantee, on the terms and conditions contained herein, a
construction easement to install Soil Nails under and across a portion of Granlor's Property for the
purposes set forth herein, and Grantee desires to accept the grant of such construclion easement.

In consideration of the mutual covenants and promises contained herein, the parties
hereby agree as follows:

AGREEMENTS

1. Grant of Soil Nail Easemen{. Granlor hereby conveys and granis to Granlee a
non-exclusive conslruction easement ("Soil Nail Easement’) for..the sole purpose:of the
construction, installation, use and abandonment in place, of a series of ‘Soil Nails under and across
the east one-hundred fifty (150) feet of Granitor's Property (the “Easement Area’), al depths of five
(5) feet or more below the existing grade of Grantor's Property as shown on the drawing attached
hereto as Exhibit C. The Soil Nails shall not exiend more than forly-five (45) feet west beyond the
eastern boundary of Granlor's Property as shown on the drawing attached hereto as Exhibit C.
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The Soil Nails will be placed info a soldier pile wall in the general configuration as shown on Exhibit
D. Upon completion of in the construction and installation of the Soil Nails, detailed as-built

drawings showing the locations, elevations, and dimensions of the Solls Nails shall be provided to
Grantor,” '

2 Duralion. The Soit Nail Easement shall be effective commencing on the date of
recording of this Agreement in King County, Washington, and shall remain in force until such date

as the Cily of Seatlle issues to Grantee a certificale of occupancy for the new building on Grantee’s.

* Property: Grantor acknowledges and agrees that the Soil Nails may remain under Grantor’s
Property and shall be deemed abandoned by Grantee after termination of the Soil Nail Easement.
Neither party shall have any obligation to unearth or remove the Soil Nails, but Granlar may
remove, cut through or destroy the Soil Nails, at its sole expense, at any fime after termination of
ihe Soil Nail Easement.

3. Resfrictions. Granlee shall comply with all applicable governmental laws and
building codes relating to installation of the Soil Nails and the Temporary Shoring System. Grantee
shall not-disturb Grantor's Property other than to the exient reasonably necessary to install the Sl
Nails: Granlee shall, al its sole cost and expense, promptly repair to Grantor's satisfaction, any

damage it has caused to Grantor's Property during and as a result of the installation of the Soit -

Nails: *

4, Reservations. Grantor reserves the right to enter upon and make use of the
Easement Area for all uses not inconsistent with the rights granted herein to Grantee.

5. Consideration.. Prior to any entry. onto Grantor's Properly pursuant to this
Construction Easement, Grantee shall pay Granlor, in cash; the sum of two-thousand dallars
($2,000.00) as consideration fordhis Soil Nail Easement. In addition, in the event Grantor or its
successar(s) in interest requires any lype of soil nail, tieback, or other earth retaining system under
Grantee's Property in connection with the future development of Grantor's Property, Grantee or its
successor(s) in interest shall grant a temporary easement to Grantor, on substantially the same
terms as those set forth herein but taking info account the specific requirements of Granlor's
development and the condiion of Grantee's Property, which would pemit Grantor or its
successor(s) in interest to install a soil nail, ieback, of other earth retaining system under
Grantee's Property.

6. indemnity and_insurance. Grantee shall defend, indemnify, and hold Grantor
harmless from all liability, claims, damages, losses, and expenses arising out of or relating fo the
installation of the Soil Nails. The parties agree that Grantee shall not bear any liability to Grantor
for the. mere abandonment in place of the Soil Nails and that Grantee shall have no obligation fo
unearth or remove the Soif Nails. At all times when work is being performed pursuant to this Soil
Nail Easement, Grantee or its confractor shall maintain in full force and effect the insurance as
outlined in Exhibit E.

7. Successors and Assigns. Al of the terms of this Soil Nail Easement shall be
binding upon the successors, assigns and transferees of the parties. This Soll Nail Easement is
fresly assignable by Grantee without the consent of Grantor. ‘

8. Entire Agreement. This Soil Nail Easement cantains the entire understanding of
the parties and supersedes all prior agreements and understandings among the parties relating to

Construction Easement Agresment Page 3
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the subject matter of this Soil Nail Easement. This Soil Nail Easement shall not be modified,
amended or terminated without the prior writien approval of the parties hereto.

9, Goveming Law and Venue. This Soil Nail Easement shall be interpreled and
enforced pursuant to the laws of the State of Washington. Venue far any lawsuit arising out of this
Soit Nail Easement shall be in King County, Washington.

10. Severabilily. {f any provision of this Soil Nail Easement is held to be invalid by any
court of competent jurisdiction, the remaining provisions shall remain in full force and effect.

1. Atlorneys' Fees. In any acfion between the parlies to enforce any of the terms and
conditions of this Soil Nail Easement, each parly shall be responsible for its own atlorneys’ fees
and costs including those incurred at trial or on appeal.

12. Remedies. In the event of a breach of any of the covenants or agreemenls set
forth in this Soil Nail Easement, the parties hereto shall be enfitied io any and all remedies
available at law or in equily, including but not limited to, the equitable remedy of specific
performance.

13. Authority. Each parly represents to the other that it is fully authorized to enter inlo
this Soil Nail Easement and to bind the properties described herein, and that no other consent,
joinder or subordination is required in order for each party to be bound by the abligafions described
herein.

14. Counterparts.  This Soil Nail Easement may be execuled in one or more
counterparts, each of which, when combined, shall conslitute one single binding and enforceable
agreement.

Executed the day and year first above written.
i ’
Il
i
il
i
i
i
I
"
iy
i
]
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GRANTOR:

GRANTOR:
KALEVA LHKANE

KAl LIKANE

By =5

[V R N

: By: //é(/( //HL/{"‘«—L/
Name: . M{ ( lm% Name! _ s woi e

STATE OF WASHINGTON
} ss.

COUNTY OF 1Kt sce
Yol Lhikans, amd Keadevm Litkant.

= , the individual who

On this day personally appeared before me
executed the foregoing instrument, and acknowledged such instrument lo be the free and voluntary

act and deed of such corporation, for the uses and purposes therein mentioned, and on cath stated

that he/she was duly authorized fo execute such instrument.
"~“Given under my hand and official seal this 27 day of _Q_qzi:g_mkp_c 2008

22 R 2

\\\\\\\\\uu" PnnKEd NarKe Ovnty S U\lQ.,)’(

\\\ '
S S e o

e @!:‘:\ ~\‘;3‘;,}‘“')'(‘s:’ o, Notary Public in and for'the State of
Z 3% 1A% ;“’f.,{@,, % Washinglon, residing at _\C e s o
H -§-‘§ .- @M% 2 My commission expires _\2_-0%. 7201}
EA < To =

2 < L
6/,,, m';',, ’°U N " F; __5

A

)
7 »7
% )k'"\m\\“\\\“@

“\\\\m\s\\\“
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GRANTEE:

UNICO PROPERTIES, IAWA ST OOrTed Lic
A

By, a,its

By, a,

By: 6{1/,(‘(:62- e . /L&
Name: 52/1"\ Hh . foldaa,
Tite: > P

STATE OF WASHINGTON

SS.
COUNTY OF _K,ufl% . } :

On this day personally appeared before me Qu et I ehra wio me known o
be the __ &G\ P of UNICO PROPERTIES ENTITY NAMES that executed the
foregoing instrument, and acknowledged such instrument o be the lree and voluntary acl and deed
of such parinership, for the uses and purposes therein mentioned, and on oath stated that he/she
was duly authorized to execute such instrument.

Given under my hand and official 5 this"ﬁ;g}of v amber 2008 .
dcl /7

Printed Name \/i c{oyia  pA Cebd
Notary Public in and for the Stale of _
Washington, residing at | 714 ™ Ave, Geallle, WA

My commission expires 2/ 19/1)
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EXHIBIT A

LEGAL DESCRIPTION OF GRANTOR'S PROPERTY

LOTS 3, 5, 6 IN BLOCK 8 OF UNION LAKE SUPPLEMENT TO CITY OF SEATTLE, AS PER
PLAT RECORDED IN VOLUME 2 OF PLATS, PAGE 177, RECORDS OF KING COUNTY
WASHINGTON

APN: 8807900305; 8807900320

Temporary Soil Nail installation License T ExhibitA

SCELD.Y
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EXHIBIT B

LEGAL DESCRIPTION OF GRANTEE’S PROPERTY

LOTS 3, 4, AND 5 IN BLOCK 7 OF UNION LAKE ADDITION, SUPPLEMENTAL TO THE CITY OF
SEATTLE, AS PER PLAT RECORDED IN VOLUME 2 OF PLATS, PAGE 177, RECORDS OF
KING COUNTY, WASHINGTON;

EXCEPT THAT PORTION THEREOF CONDEMNED IN KING COUNTY SUPERIOR COURT
CASE NUMBER 61981 FOR THE WIDENING OF DEXTER AVENUE AS PROVIDED BY
ORDINANCE NUMBER 17628 OF THE CITY OF SEATTLE;

SITUATE IN THE CITY OF SEATTLE, COUNTY OF KING, STATE OF WASHINGTON.

APN: 8807900270; 8807900275

Temporary Soil Nall Instaflation Licanse o Exhibit B

[EXP%IéIﬂ‘x”

A-0096




EASEMENT AGREEMENT FOR SHORING SYSTEM

THIS EASEMENT AGREEMENT FOR SHORING SYSTEM (the “Agreement’) is
entered into this m day of September, 2014 ("Effective Date"), by and between The Block
Condominium Owners Association, a Washington non-profit corporation (“Grantor,") and
1701 Dexter LLC, a Washington limited liability company ("Grantee”).

RECITALS

A. WHEREAS, Grantor is an association comprised of all unit owners of The
Block Condominium created pursuant to the Declaration recorded in King County under
Recording No. 20100121000814. The Block Condominium is a six (6) unit condominium
located at 1707 Dexter Avenue North, Seattie, WA 98109 in the City of Seattle, King County, -
Washington, and legally described on Exhibit A hereto (the "Grantor Property”).

B. WHEREAS, Grantee is the fee owner of that certain real property adjacentto
the Grantor Property commonly known as 1701 Dexter Avenue North, Seattle, WA 98109 in_
the City of Seattle, King County, Washington, legally described on Exhibit B hereto (the = =
"Grantee Property”). il

0§
]

LR

C. WHEREAS, Grantee intends to construct certain improvements on the .

Grantee Propenty, including without limitation construction of sixty-five (65) residential -
apartment units, four (4) of which may be live-work units, and forty-four (44)underground

u’r:;

parking stalls (the “Project”).

$

D. WHEREAS, Grantor agrees to grant Grantee certain easements to facilitatero =
such Project, including but not limited to, an easement on a portion of Grantor Property for A
shoring system (the “Shoring System”) to support Grantee Property and the building to be
constructed thereon, and Grantor Property, during construction of the Project. For purposes
of this Agreement, “Shoring System” means any temporary lateral and vertical support
system necessary to support Grantee Property, the building to be constructed thereon, and
Grantor Property during excavation and construction of the Project.

NOW, THEREFORE, for and in consideration of the mutual covenants
contained herein and other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties hereto agree as follows:

AGREEMENT
1. Grant of Easement.

1.1 Shoring Easement Over and Under Grantor Property. Grantor
hereby conveys to Grantee and to its successors and assigns in title or interest a temporary,
non-exclusive easement (the "Shoring Easement”) on, over, above and below the portion of
the Grantor Property as shown on the shoring plan attached as Exhibit C (the “Shoring
Easement Area”) for the construction and maintenance of a Shoring System consisting of

| susozmz 2

y L)




employees, agents, invitees, or contractors, Grantee shall indemnify Grantor only to the
extent of the negligence of Grantee, or that of its agents, employees, invitees or contractors.
The foregoing indemnity is specifically and expressly intended to constitute a waiver of the
immunity under industrial Insurance, Title 51 RCW, to the extent necessary to provide
Grantor with a complete indemnity for negligence of Grantee’s employees, to the extent of
their negligence, and has been the subject of specific negotiation between the parties.

2.3 Compliance with Laws. Grantee shall use the easements granted
under the terms of Section 1 in compliance with all applicable laws, ordinances, rules,
regulations and requirements of governmental authorities, including any permits granted by
the City of Seattle.

24 No Liens. Grantee and its contractors, consulitants, agents and
employees, shall have no right or authority to subject Grantor Property to any lien or other
encumbrance for material, labor, or other charges incurred in or arising from any activities of
Grantee, and Grantee agrees that it will defend, indemnify and hold Grantor harmless
against any such lien, claim, or encumbrance as well as reasonable attorneys’ fees and other
costs and expenses arising out of or incurred as a result of such liens, claim or other
encumbrance. In the event any such lien is filed, Grantee shall discharge such lien or take
other steps acceptable to Grantor such as “bonding around” the lien within ten (10) days after
written request.

3. Grantor Conduct. The unit owners comprising Grantor own fee simple titie to
the Grantor Property, subject to easement rights, permits, leases, licenses, encumbrances
and other matters identified in the real property records of the King County Recorder’s Office
in King County Washington. Grantor, on behalf of the unit owners of The Block
Condominium and pursuant to the govemning documents thereof, is authorized to enter into
this Agreement with Grantee.

4, Notice and Cure. Neither party shall exercise any rights against the other
with regard to this Agreement uniess the other is in default of this Agreement beyond
applicable cure periods. Neither party shall be in default of this Agreement unless the non-
defaulting party has first provided written notice of the default and has aliowed the defaulting
party a reasonable time to cure the default.

5. Notices. Notices delivered with regard to this Agreement shall be sent to the
applicable address included under the signature line of each party to this Agreement.
Notices which are delivered in person shall be effective when delivered. Notices which are
sent by overnight courier shall be effective on the next business day after delivery to the
courier with charges therefor prepaid or credit extended by the courier to the sender. Notices
which are mailed as provided in this Section shall be sent by Certified Mail, retumn receipt
requested, and shall be deemed effective on the date of confirmed delivery.

6. Successors and Assigns. This Agreement and the appurtenant easements
granted herein and the declarations, easements, limitations, covenants, conditions, and
restrictions granted, reserved or otherwise set forth herein (the “Covenants”) shall run with
the land, shall in all respects constitute covenants enforceable at law and in equity, and

51390123.2 5
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servitudes burdening the land, and shall be binding on the parties’ successors and assigns.
The Covenants shall inure to the benefit of and be binding upon, as the case may be, the
Grantor and the unit owners comprising Grantor, the Grantee, and their successors and
assigns to all or any portion of the Grantor Property or Grantee Property.

7. Miscellaneous

71 Exhibits. Exhibit A, Exhibit B, Exhibit C, and Exhibit D attached
hereto are incorporated herein.

7.2 Counterparts. This Agreement may be executed in counterparts,
each of which shall be deemed an original, but which when taken together shall constitute
one and the same instrument.

7.3 Recording. Upon mutual execution of this Agreement, either party
may record same.

7.4 Amendment; Modification. This Agreement may be changed,
modified or amended in whole or in part only by a written and recorded agreement executed
by the Grantor and the Grantee.

7.5  Waiver. A party may, at any time or times, at its election, waive any of
its rights or any of the other party’s obligations hereunder, but any such waiver shall be
effective only if contained in a writing signed by the party to be bound by the waiver. No
waiver shall be deemed a waiver of any cther right or obligation or of a subsequent
occurrence of the same or similar breach or other circumstance with respect to which the
waiver was given. Additionally, no delay or omission on the part of a party in exercising any
rights, power or remedy provided in this Agreement shall be construed as a waiver of or
acquiescence in any breach of the terms and conditions set forth herein.

7.6 Severability. If any provision of this Agreement is held to be invalid,
illegal or unenforceable in any respect, such invalidity, illegality or unenforceability shall not
affect the remainder of such provision or any other provisions hereof.

7.7 Goveming Law. This Agreement shall be construed and enforced in
accordance with the laws of the State of Washington.

7.8  Attorneys’ Fees. In the event either party hereto shall institute any
action or proceeding against the other relating to the provisions hereof, then the substantially
prevailing party shall be entitled to recover from the other party its reasonable attorneys’
fees, paralegal fees, consultant fees and court costs incurred, including on appeal.

7.9 Entire Agreement. This Agreement constitutes the entire agreement
among the parties with respect to the subject matter hereof and supersede all prior
agreements, oral or written, express or implied, and all negotiations or discussions of the
parties, whether oral or written, and there are no warranties, representations or agreements
among the parties in connection with the subject matter hereof except as set forth herein.

| sisoiz 6 o ,'
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Signature Page of Easement Agreement for Shoring System

IN WITNESS WHEREOF, the parties have executed this Agreement as of the day
and year first above written.

GRANTOR:

The Block Condominium Owners Association,
a Washington non-profit corporation

By: D’Jew%(b

Name: Owen Roberts
Title: President

Address: 1707-A Dexter Avenue North
Seattle, Washington 98109
GRANTEE:

1701 Dexter LLC,
a Washington limited liability company

By:

Name es Daty”

Title:

Addre 1101 N. Northlake uite 106

Seattle, WA 9810

513901232 8
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+3- Grantor and Grantee Conduct. Grantor owns fee simple title to the Grantor
Prnperty .;and Grantee owns fee simple title to the Grantee Property, subject to easement
hts pérriits, leases, licenses, encumbrances and other matters identified in the real
records of the King County Recorder’s Office in King County Washington. Grantor
and Gr‘antae are authonzed to enter into this Agreement.

;“ f 4 Notice and -Cure;” Nertber party shall exercise any rights against the other
“with regard; tafthrs Kgreemnt‘ﬁhless,ﬁe other is in default of this Agreement beyond
applicable ture periogs. Nqither party sha1l"6em default of this Agreement unless the non-
defaulting payty has first provided wﬁ,tten notlee 5 1he default and has allowed the defaulting
party a raasonabl'é’ﬁme«ipm o glire the default:’ £

.t'

5. mmces Notuces deﬁveteQ*wrth regard to this Agreement shall be sent to the
applicable address induded andet the prgmture line of each party fo this Agreement.
Notices which are delivered‘in person:Shafl be:effectivé-when delivered. Notices which are
sent by ovemnight courier shall be effectlve on the next business aawafter delivery to the
courier with charges therefor pwpazd o credit extenaed bythereouner to the sender. Notices
which are mailed as provided in tfiis Sgctioh shaﬂbe sént by Certified Mail, retum receipt
requested, and shall be deemed effective’on: thedate of confirmed Qsﬂveny P

6./ Successors and Assigns. Thxs Agreement aﬁd the apbudenant rqdprocal
easements granted herein and the declarations; “easemghts ﬁmpaﬂonsvoovenants. §
conditiofts, apid restfictions granted, reserved or otherwise set forth herein (tse éovenanw‘)
shall rdn with the land, shall in all respects constitute covériants erforcéable’ atiaw:and in
equrty and ‘seryitudes burdening the land, and shall be bmdmgm {he parlies* successors
and.assighs. The Covenants shall inure to the benefit of and bébindihg ipgh, af the case
may be,the Grantor, the'Grantee, and their successors and assrgnsto a1l or any portion of
the Grantor Property‘ or Grantee Property. -

. i
..... o 2

-'»:.,,::l. ’Mrscellaneous
R P
7. 1 Exhihits g;m;:y_x Exhrbrt B, Exhibit C and Exhibit D attached hereto
are incorporated herem £

..... & o, 2
2 w5

7.2 Counﬁormrq; Thrs Agreement ‘qray be executed in counterparts,
each of which shall be deemed an oﬁgrnat, bufwhr(:h wherrtaken together shall constitute
one and the same instrument’:, SN B P e

7.3  Recording. Upoh mutﬂat execuﬂon ef»thrs Agreement either party
may record the same, or a memoranduwiy- herqof agamst tbe real property of the other.

. \

7.4 Amendment; Ilodrficatron Thls Agreement maytbe clidhged,
modified or amended in whole or in part only by a wnttf.'n and recorded agreement executed
by the Grantor and the Grantee. i i -

.c.,.

7.5  Waiver. A party may, at any time or tunes atrtseleélon waﬂe anwof s .
its rights or any of the other party's obligations hereunder, but any sudr wawer‘sha‘l! 50 e,

,:‘- it ,; .,:' .‘t‘ . K
p062000Cs ) S S
s '3 S ! s
P i
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BY Andy Cl?a’UT\' COURT OF APPEALS
DIVISION ONE
SEP &-2015

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

KALEVA AND MART LIIKANE,
Plaintiffs,

v.

CITY OF SEATTLE, DEPARTMENT OF
CONSTRUCTION AND LAND USE,
DEPARTMENT OF TRANSPORTATION;
DALY PARTNERS, LLC; IM DALY;
PAVILION CONSTRUCTION,

Defendants.

NO. 15-2-05494-5 SEA

ORDER GRANTING DEFENDANTS'
CROSS-MOTION FOR SUMMARY

r~2
JUDGMENT =
s

=3

[]

=

nNo

(52}

Daly’s (the “Daly Parties”) Cross Motion for Summary Judgment (the “Motion™). The Court

considered the following pleadings filed in this action:
1. Motion for Summary Judgment of Kaleva and Mart Liikane;

2. Plaintiffs’ Brief in Support of Motion for Summary Judgment;

3. Declaration of Mart Liikane in Support of Plaintiffs’ Motion for Summary

Judgment;

[PROPOSED] ORDER GRANTING DEFENDANTS'
CROSS-MOTION FOR SUMMARY JUDGMENT - 1

Declaration of Kaleva Liikane in Support of Plaintiffs” Motion for Summary

fe

The exhibits to Plaintiffs’ Motion for Summary Judgment; IE X H 'BI

N\

CAIRNCROSS & HEMPELMANN, PS.
ATTORNEYS AT LAW

524 2nd Ave, Svire 500

Seatde, WA 98104

office 206 587 0700 fax: 206 587 2308

y 4



wOW N

W

N S0 NN

10
11
12
13
14
5
16
17
18
19
20
21
22
23
24

26

6. Defendants Daly Partners, LLC and Jim Daly’s Cross Motion for Summary
Judgment and the exhibit thereto;

7. Declaration of James Daly in Support of Cross Motion for Summary Judgment
and the exhibits thereto;

8. Declaration of John Byrne in Support of Cross Motion for Summary Judgment
and the exhibits thereto;

9. Plaintiffs’ and the Daly Parties’ Response and Reply materials, if any; and

10. The records, pleadings and files herein.

The Court being fully advised, it is hereby ORDERED, ADJUDGED AND DECREED:

1. Defendants Daly Partners, LL.C and Jim Daly’s Cross Motion for Summary
Judgment GRANTED.
2. The Court finds that there is no genuine issue as to any material fact and orders

that Plaintiffs’ claims are hereby dismissed with prejudice.

DONE IN OPEN COURT this day of , 2015.

JUDGE / COMMISSIONER
Presented by:
CAIRNCROSS & HEMPELMANN, P.S.

Charles E. Newton, WSBA No. 36635

E-mail: cnewton@cairncross.com

Nick S. Franzen, WSBA No. 48150

E-mail: nfranzen@cairncross.com

524 Second Avenue, Suite 500

Seattle, WA 98104-2323

Telephone: (206) 587-0700

Facsimile: (206) 587-2308

Attorneys for Defendants Daly Partners, LLC and

James Daly
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DONE IN OPEN COURT this Q-4 day of . 2015.

LE CHUNG

Pr&gented by:
CAIRNCROSS & HEMPELMANN, P S.

Charles E. Newton, WSBANo. 36635

E-mail: cnewton@cairncross.com

524 Second Avenue, Suite 500

Seattle, WA 98104-2323

Telephone: (206) 587-0700

Attorneys for Defendants Daly Partoers, LLC and
James Daly

Approved as to form; Notice of Presentation waived:

}{ Patrick Downs, WSBA No. 25276
Assistant City Atftorney

Seattle City Attorneys’ Office

701 Fifth Avenue, Suite 2050

Seattle, WA 98104-7097

Telephone: (206) 684-8616

"

Seatde, WA 98104
office 206 587 0700 fax 206 587 2308
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